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INTRODUCTION

In a bid to impact the local economy of a State, most developed and developing countries strive to 

attract foreign direct investment (“FDI”) with a view to bringing new opportunities for educa-

tion, technology, and culture. Investors leverage this by establishing local companies (which may 

most times require acquisition of properties) and carrying on businesses in the host state. 

Accordingly, by virtue of their investments in the host state, there exists a business relationship 
1between an investor and the host state, which occasionally is prone to disputes.

Historically and under customary interna-

tional law, the protection of investors in host 

states was the direct responsibility of the 
2

home state of the investor.  Thus, where an 

investor's right has been violated by the host 

state, the home state would usually espouse 

the claims of their national (investor) and 

settle the dispute with the host state in a 
3diplomatic way.  This type of protection is 

called Diplomatic protection. However, over 

the years, some powerful states employed 

forceful mechanisms, including 'gunboat 

diplomacy' against host states in exploring 

diplomatic protection. This approach has 

created a political atmosphere that has 

metamorphosed investor-state disputes 

into state-state con�licts. This article seeks to 

examine the concept of diplomatic protec-

tion, the scope of its application, and its 

waning popularity in present-day interna-

tional law.
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DIPLOMATIC	PROTECTION

International relations attest that a state can only survive if it can protect its citizens and sover-
4

eign territory.  The implication of this is that it is the sole responsibility of a state to protect its 

territory as well as its citizens and their properties within or outside the state. Originally in 

International arena, only States and not individuals were subject of international law, individu-
5als could not protect their own rights under International Law.  Thus, investors' rights were 

usually protected by the home state of the investors. 

The idea of diplomatic protection was �irst de�ined by Emmerich Vattel as “whoever	ill-treats	a	

citizen	indirectly	injures	the	state,	which	must	protect	that	citizen	and	the	sovereign	of	

the	latter	should	avenge	his	wrongs,	punish	the	aggressor,	and,	if	possible,	oblige	him	to	

make	full	reparation	since	otherwise,	the	citizen	would	not	obtain	the	great	end	of	the	
6civil	association,	which	is	safety”.  The main aim of the above proposition of Vattel was geared 

towards the protection of aliens abroad. Concordantly, diplomatic protection has been de�ined 

as “the	invocation	by	a	State,	through	diplomatic	action	or	other	means	of	peaceful	settle-

ment,	of	the	responsibility	of	another	State	for	an	injury	caused	by	an	internationally	

wrongful	act	of	that	State	to	a	natural	or	legal	person	that	is	a	national	of	the	former	State	
7

with	a	view	to	the	implementation	of	such	responsibility”.
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The popularity of diplomatic protection 

reached its peak in the 18th and 19th centu-
8

ries.  As stated earlier, this period was when 

states were regarded as the sole subjects of 

public international law. Thus, neither 

individual investors nor corporations 

reserved any legal rights to initiate a claim 

against a state for violating international 

rules. It was a state's duty to protect its 

citizens and their properties from the 

governments and subjects of other coun-

tries. For instance, between 1820 and 1914, 

the British armed forces intervened in Latin 

America about twenty-six (26) times to 

enforce the claims of the British subjects in 

relation to injury or to restore order and 
9

protect their properties.  It is important to 

state at this juncture that in a bid to protect 

its nationals, most powerful states employed 

the use of force and other military medium to 

enforce the protection of its nationals. It is 

also important to note that the use of force by 

the home state to protect nationals' (inves-

tor) lives and properties were recognized by 
10jurists as universally legal.

Essentially, the exercise of diplomatic 

protection is not automatic, there are certain 

conditions that must be met for a home state 

to consider exercising diplomatic protection 

on behalf of its nationals. The two essential 

conditions that an investor must ful�il in 

invoking the exercise of diplomatic protec-

tion by the home state are namely, national-

ity of the home state and exhaustion of local 

remedies available in the host state. The two 

conditions will be discussed brie�ly.

NATIONALITY	OF	A	STATE

This is one of the requirements for the 

exercise of diplomatic protection. Essen-

tially, a home state cannot espouse the 

claims of an individual investor abroad who 
11

is not its national.  The nationality require-

ment is the most signi�icant formal pre-
12

requisite for diplomatic protection.  Simply 

put, nationality is the legal relationship or 

link between an investor and a state. Nation-

ality can be seen either as a political legal 
13

term or as sociological term.  Nationality as 

a political term is de�ined as “a legal bond 

having as its basis a social fact of attachment, 

a genuine connection of existence, interests, 

and sentiments, together with the existence 
14of reciprocal rights and duties”,  while as a 

sociological term, it stresses on the responsi-

bility of an individual in his relationship with 

a state and admits the existence of the feeling 

of nationality before the formal creation of 
15

the state.  The differences between the two 

concepts cannot always be distinguished, 
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because one concept does not exclude the 
16other.

It is commonly accepted that a state's 

national law has the power to grant or 

withdraw nationality in accordance with its 
17

provisions. In the Nottebohm's case,  the 

court enunciated that “it is for every sover-

eign state, to settle by its own legislation the 

rules relating to the acquisition of its nation-

ality, and to confer that nationality by natu-

ralisation, granted by its own organs in 

accordance with that legislation”. Thus, it is 

not enough for an investor to consider 

himself a national of a state, the state in 

question must expressly recognise the 

investor as it national. The requirement of 

nationality is fundamental because there 

must be a state-individual relationship to 

invoke the exercise of diplomatic protection. 

This is because the state that is empowered 

to exercise diplomatic protection is the state 
18of nationality.

It is important to state at this juncture that 

the power of a state to grant nationality for 

the purpose of exercising diplomatic protec-

tion under international law is not without 
19limitations.  The limitations includes that a 

Claimant must be a national on the date of 

the injury; he must be a national at the date 

of presentation of the claim; and the link of 

nationality must remain uninterrupted 

during the intervening period. These condi-

tions must be ful�illed for the home state to 

exercise diplomatic protection as it is 

believed that the ful�illment of the condi-

tions prevent abuse of diplomatic protection 
20in the international arena.  However, the 

question that may arise from this, is the 

determination of the nationality of an 

individual with dual nationality. In proffer-

ing an answer to the above question, Article 

5 of the Convention on Certain Questions 

Relating To the Con�lict of Nationality Laws 
21the Hague  states that “within a third State, a 

person having more than one nationality 

shall be treated as if he had only one, either 

the nationality of the country in which he is 

habitually and principally resident, or the 

nationality of the country with which in the 

circumstances he appears to be in fact most 

closely connected”. This is the principle of 

the most dominant and effective nationality.

In the case of the nationality of a corporation 

(company or �irm), the court in the Barce-
22lona traction case  enunciated that the 

nationality of a corporation is the “state 

under the laws of which it is incorporated, 

and, in whose territory, it has its registered 

of�ice.” In that case, the Spanish Government 

caused the bankruptcy of a Canadian 
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company whose founders also had Belgian 

nationality. The Belgium government tried 

to obtain compensation from the Spanish 

government for its nationals by espousing 

their claims. However, the Spanish govern-

ment raised objections on grounds that the 

company in question was Canadian. The 

International Court of Justice upheld the 

objection and dismissed the case. In its 

ruling, it held that “the general rule of inter-

national law states that where an unlawful 

act was committed against a company 

representing foreign capital, only the 

national of state of company could make a 

claim.”  

Concordantly, shareholders of a corporation 

were not allowed to bring claims in their 

own name, irrespective of the fact that they 

hold shares directly or indirectly in the 

corporation. However, there are exceptions 

to this general rule under customary inter-

national law. These exceptions include 

situations where the direct rights of the 
23

shareholder have been infringed;  where 

the company has wound up in the country of 
24

incorporation;  and where the state of 

incorporation lacks the capacity to take 
25

actions.

EXHAUSTION	OF	LOCAL	REMEDIES

This is the second requirement for the 

exercise of Diplomatic protection, it allows 

an investor to have recourse �irst to the local 

remedies available in the host state before 

invoking the diplomatic powers of his home 

state. Local remedies can be de�ined as any 

legal remedies (be it special or ordinary) 

made available by the local judicial or admin-

istrative courts to an investor in respect of 
26

the injury caused by the host state.  Thus, an 

investor must �irst seek reparation for the 

wrongful acts of the host state under the 

national laws of the host state before invok-

ing diplomatic protection of his home state. 

It is submitted that this requirement is 

justi�ied on the following grounds: that an 

investor traveling abroad is presumed to 

take into account the means afforded by 

local laws for the redress of wrongs; the 

doctrine of sovereignty and independence of 

state supports freedom from interference in 
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courts of a state on the assumption that they 

are capable of doing justice; a state should be 

afforded the opportunity to offer justice to 

the injured investor and remedy its wrong 
27

and so on.

 

Exhaustion of local remedies being a prereq-

uisite for the invocation of diplomatic 

protection also serves as a bar to the exercise 

of diplomatic protection where the local 

remedies are available, adequate, and 

effective but has not been exhausted by the 
28

investor.  In the Interhandel	 case	 (Swit-
29zerland	 v.	 United	 States	 America),  the 

International Court of Justice enunciated 

that “the	rule	that	local	remedies	must	be	

exhausted	before	international	proceed-

ings 	 may	 be	 instituted	 is 	 a 	 well -

established	 rule	 of	 customary	 interna-

tional	 law;	 the	 rule	 has	 been	 generally	

observed	 in	 cases	 in	 which	 a	 State	 has	

adopted	the	cause	of	 its	national	whose	

rights	 are	 claimed	 to	 have	 been	 disre-

garded	 in	 another	 State	 in	 violation	 of	

international	 law.	Before	 resort	may	be	

had	 to	 an	 international	 court	 in	 such	 a	

situation,	 it	has	been	considered	neces-

sary	 that	 the	 State	 where	 the	 violation	

occurred	should	have	an	opportunity	to	

redress	 it	 by	 its	 own	means,	within	 the	

framework	 of	 its	 own	 domestic	 legal	

system”. Therefore, if the home state does 

not comply with the exhaustion of local 

remedies, it cannot espouse the claims of its 

nationals. Diplomatic protection in this 

instance can only be exercised where there is 

no local remedy provided by the host state to 

redress the alleged wrong or where the local 

remedy available in the host state is not 

satisfactory or effective in redressing the 
30wrong.  Until then the home state only has 

potential right to intervene in an investor's 

claim.

It is important to state that exhaustion of 

local remedies is not applicable where a 
31

state is directly aggrieved or wronged.  The 

implication of this is that the rule is not 

applicable between states and is irrelevant 

where there is a direct breach of interna-

tional law by a state against another state. 

This is seen in cases where the said injury is 

done against diplomatic or consular staff 

(heads of state, ministries, consular agents, 

or diplomatic agents) enjoying special 
32international protection in the host state.  

The reasoning behind this exception is that 

they are viewed or classed as state organs 

and are accepted as a state itself while in 
33another state.  
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THE	 WANING	 POPULARITY	 OF	 DIPLO-

MATIC	PROTECTION

The concept of espousing a claim on behalf of 

investors-nationals is fraught with many 

challenges and de�iciencies. These chal-

lenges and de�iciencies led to the description 

of the concept of diplomatic protection by 

scholars and international investment 

communities as unpopular. These chal-

lenges are attributed to some factors. Firstly, 

there is reluctance of the home state to 

espouse an investor's claim especially where 

there is possibility of souring diplomatic 

relationship with the host state. Clearly, the 

right to espouse a national investor's claim is 

held by his home state, and as a matter of 

policy, its powers to defend an investor's 

claim is discretionary. Therefore, the home 

state may choose not to pursue the investor's 

claim in a bid to maintain international 
34

relations between it and the host state.  Put 

differently, the home state may prioritise its 

international relations with the host state at 

the expense of the national investor's claims. 

There is also the detached position of the 

home state and near-absence of keen inter-

est in espousing the claim of an investor, the 

inability of the investor to contribute in 

making robust claims or determining how to 

prosecute the claim, non-participation of the 

investor in negotiations towards settlement 

of the claim with the risk of the home state 

accepting just anything in reparation of the 

injury and inability of the investor to deter-

mine appropriate forum for making of the 

claim. In all, even in cases where the home 

state successfully pursues an investor's 

claim, it is not legally obliged to transfer the 
35

proceeds of the claim to the investor.  These 

and many more contributed in fueling the 

agitation for a neutral, depoliticised and 

delocalised forum for investor-state dispute 

resolution system.

In the 19th and early 20th Centuries, diplo-

matic protection was used by powerful 

states (developed states) against 
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underdeveloped states in forms of threat 

and military intervention (gunboat diplo-
36

macy).  By the second half of the 20th 

century, diplomatic protection became 

visibly associated as a political tussle 

between developed and underdeveloped 

states by virtue of the foreign investment 

made by the nationals of developed states in 

most underdeveloped states. In most cases, 

the political tussle employed by the home 

state against the host state ends up not 

addressing the claims of an investor.

It became clear to international of�icials that 

diplomatic protection cannot be used as a 

primary investor-state dispute resolution 

mechanism. Thus, there was need for other 

institutions that are autonomous with the 

capacity to move investment disputes away 

from the political tussle or depoliticalise 
37investment disagreements.  This led to the 

establishment of the International Centre for 

the Settlement of Investment Disputes 

(ICSID) in 1966 by the Convention on the 

Settlement of Investment Disputes between 

States and Nationals of Other States under 

the supervision of the World Bank. The ICSID 

is an independent, depoliticised, and effec-

tive dispute-settlement mechanism. It 

promotes international investment by 

providing con�idence in the dispute resolu-

tion process between states and nationals of 

other states. 

Under the ICSID, an investor is permitted to 

sue the host state using a neutral third-party 

tribunal without the involvement of his 

home state. The ICSID has become a popular 

medium for resolving investor-state dis-

putes. As of December 31, 2022, ICSID has 

registered a total of 821 cases under the 

ICSID Convention and 76 cases under the 
38

Additional Facility Rules.  Clearly, the use of 

Diplomatic protection could not have 

resolved this large number of disputes 

within such timeframe.

It is important to note that the establishment 

of ICSID also brought an alternative option to 

the use of Diplomatic protection and its 

numerous bottleneck procedures in inves-

tor-state dispute settlement. Essentially, the 

satisfaction of the nationality test and 

exhaustion of local remedies by an investor 

is not automatic to the exercise of diplomatic 

protection. The home state reserves the 

discretion of not espousing the claims of an 

investor despite the ful�ilment of the 
39

requirements discussed above.  Diplomats 

of the home state in the host state play an 

important role in the invocation of diplo-

matic protection by reporting any 
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application made by nationals whose right 

has been infringed to the home state to 

enable the home state espouse their claims. 

Bearing this in mind, the role of a diplomat 

cannot be overemphasized as he is in the 

right position to report, support, or reject 

applications made by national investors to 

the home state. A Diplomat will usually 

investigate the claims of the national inves-

tor and evaluate the relationship between 

the home state and the host state of the 

investor in order to form an opinion on the 

worthiness of the protection requested for 

by the investor. In most cases, the diplomat 

while in the process of investigating the 

claims of a national, might be asked by the 

home state to return to the home. In such 

situations, the investor is to make a fresh 

application to the new diplomat sent to the 

host state. However, with the establishment 

of ICSID, an investor can decide to bring his 

action personally before an independent 

tribunal without the involvement of the 

home state.

One of the purposes of ICSID convention is to 

depoliticalise investor-state disputes by 

encouraging parties to avoid dealing with 
40

host state courts.  Exhaustion of local 

remedies is permitted under the convention, 

however, it is only upon the agreement of the 

parties. Article	 26	 of	 ICSID	 Convention	
41

[1965] 	  provides that “consent	 of	 the	

parties	to	arbitration	under	this	Conven-

tion	 shall,	 unless	 otherwise	 stated,	 be	

deemed	 consent	 to	 such	 arbitration	 to	

the	 exclusion	 of	 any	 other	 remedy.	 A	

Contracting	 State	 may	 require	 the	

exhaustion	 of	 local	 administrative	 or	

judicial	 remedies	 as	 a	 condition	 of	 its	

consent	to	arbitration	under	this	Conven-

tion.” Flowing from the above, it is clear that 

the level of importance attributed to exhaus-

tion of local remedies under the customary 
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international law is to a large 

extent different from that attributed to it 

under the contemporary international 

law/ICSID convention. This has equally 

contributed to the waning popularity of 

diplomatic protection in resolving interna-

tional investment disputes through inves-

tor-state dispute settlement system.

CONCLUSION

Diplomatic protection is a mechanism of 

investor-state dispute resolution where the 

home state of an investor whose rights were 

violated by another state abroad (host 

state), intervenes to protect its nationals and 

claim reparation or compensation for the 

injury suffered. However, in practice, this 

concept was used by developed states 

against underdeveloped states as a discrimi-

natory exercise of power rather than as a 

method of espousing the claims of its nation-

als.

This power tussle or politicalisation of the 

use of diplomatic protection led to the quest 

for the establishment of ICSID which has as 

its principal purpose, the depoliticalisation 

of investor-state dispute. Under ICSID, 

investors can initiate actions in the arbitral 

tribunal in their names without the involve-

ment of their home state and access justice 

within a reasonable time. This led to the 

waning popularity of diplomatic protection 

in resolving foreign investment disputes 

through investor-state dispute settlement 

system.
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